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In the Name of the Father/Mother?:
Wills in Division of Family Property in Qing-Taiwan

Yun-ru Chen and Ying-yi Lin

ABSTRACT

Existing legal history research on division of family property in Taiwan focuses
mainly on the Great Qing Legal Code (hereinafter, the Code) with the equal inheritance
principle for succession by each son/sub-family. With reference not only to the Code but
also historical data from wills in Qing-Taiwan and the Tan-Hsin Archive, this paper
analyzed the role and impact of family elders’ wills in the division of family properties.
Firstly, the Code emphasized the elders’ authority to teach, instruct and discipline the
juniors. While the elders had the final say on how family properties were to be divided,
the Code also upheld the principle of equal inheritance among all sons. Secondly, in
contrast to allotment agreements made on the basis of consensus or consent among all
(male) heirs, wills were drawn up purely in accordance with the elders’ wishes and
executed in the manner of “seniors dictate, juniors obey”. Hence, in social practice, the
elders’ decisions had greater binding on asset allotment among heirs. Records of the
Tan-Hsin Archive reveal that magistrates took wills seriously and had great respect for the
elders’ wishes, sometimes even overriding the equal inheritance principle. In addition,
(widowed) grandmothers and mothers’ wills and decisions were also influential in
division of family property, indicating that women also had control over asset allotment
in Qing-Taiwan. Overall, the legal order of property transfer in present-day Taiwan still
upholds both the equal inheritance principle and the binding power of elders’ will.

Keywords: Traditional Chinese Law, Qing-Taiwan, Wills, Tan-Hsin Archives, The
Distribution of Family Property, Women, Property



	五、結論
	一、前言
	二、尊長意志與「諸子／房均分」之間： 《大清律例》之分析
	（一）得否分家：尊長意志為決斷
	（二）家產的分配：直系尊長得否自由決定各房比例？

	三、毋違父／母命？：清治臺灣遺囑文書中的尊長之命
	四、從教令到遺言： 《淡新檔案》分家案件的尊長意志
	（一）「不順乎親」的兒子：父親呂眾的教令與遺囑（22401案與22403案）
	（二）「理宜至此」：家長意志與諸子／房均分之間
	《淡新檔案》同樣透露出清治臺灣社會，存在著父母尊長以教令或遺囑進行分家的社會實踐。呂眾案中，身為父親的呂眾在其生前將「不順乎親」的親生子呂榮華等人逐出，在臨終之前更以遺囑的方式，再次確認自己的家業將專由呂劉氏與螟蛉子掌理，與其他兒子無涉。除了呂眾案外，其他案子如22601案：有7名兒子的鄭琨由於擔心素行不良、「不聽教訓」的螟蛉子鄭希哲在鄭琨死後敗家，在未死之前以鬮書形式將家產均分給包含鄭希哲的眾子，並在臨終之際以遺囑方式將業契、鬮書託付給功兄希康收管，以免鄭希哲擅收租穀。  除以遺囑方式外，也有單...

	五、結論

